
obligations under federal law.

Present FCC preemption addresses health concerns by controlling for

exposure·not emissions. A licensee might simply be required to post

signs or erect fences around a microwave transmission facility to keep

the public at a distance. The new NCRP standards, like the ANSI/lEEE

standards before, calculate only for thermal exposure. Legitimate

questions about long-term, low-level exposure remain unaddressed.

Under Act 250 it is the applicant's burden of proof to demonstrate RFR

compliance. Documentation includes FCC license, equipment

specifications, and testimony by applicant's site technician. Opponents

are allowed to come forward with evidence to demonstrate non­

compliance. The FCC should not adopt any rules that would undermine Act

250's requirement that an applicant demonstrate that its project

complies with guidelines. The FCC provides localities with no mechanism

to monitor facilities after their construction and even after future

modifications. The FCC must not allow what would amount to a self­

cenification process.

Any rule which is adopted by the FCC must not hinder any citizen

participation. The FCC should not create barriers to citizen participation,

or the participation of the authority whose ruling is being challenged.

A tower on the horizon is clearly not in harmony with the rural

nature of Vermont, and is, therefore, by definition, "an adverse impact."

But is its adverse impact so detrimental to the aesthetics of the area as



to be judged "an undue adverse impact"? This answer can only be found at

the local and state level. Washington cannot presume to make this type of

judgment.

Dated at Marshfield, Vermont this 23rd day of October, 1997.

Thistle Hill Neighborhood Alliance

By: 9Lcf#~
Dale A. Newtt,

rLJ\~Z;:
Janet L. Newton

1'.7
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Federal Communications Commission
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Washington DC 20554

October 23, 1997

IN RE: MM DOCKET NO. 97·182
WT DOCKET NO. 97·192
ET DOCKET NO. 93·62
RM-8577

FORMAL FILING OF COMMENTS BY THE CABOT, VT SELECTBOARD

The Selectbo8rd -. the municipal governing body -~ of Cabot. Vermont, wishes to
file the following comments on the above dockets.

The Cabot Selectbo.rd is greatly alarmed that the FCC is contemplating further pre­
emption of state and local laws pertaining to personal wireless service facilities and other
broadcast facilities and sitings. We request that the FCC decline to extend its jurisdiction
and further displace local authority and autonomy.

The Telecommunications Act of 1996 explicitly preserves state and local zoning
authority. Section 704(8) states:

Except 8S ptovided in this psrtlgnlph, nothing in rhis Act shs/llimit or affect the
authon"ty of a Stllte or local govemment 0" instrumefltBlity thereof over decisions
regarding the placement. construction, and modification of personal wireles.s service
facilities.

Section 704(8) sets out the limitations referred to above. these being, in paraphrase, that
the State or local gO'Jernment or instrumentality thereof:

a) shell not unreasonably discriminate among providers of functionally
equivalent services; .

bl shall not prohibit or have the effect of prohibiting the provisi'on of personal
wireless service services;

c) shall act on requests to locate, construct or modify persona' wireless service
facilities within 8 "reasonable period of time;"
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d) shall decide upon such requests in writing and with substantial written
evidentiary support;

e) may not regulate such facilities on the basis of environmental effects of radio
frequency emissions to the extent that such facilities comply with FCC
regulations.

Further limitations upon State and local governments -- such as restricting the evidence
that stete and local regulatory boards may requira of applicants for telecommunications
facilities permits - .re not authorized by the Act and are indeed e)(plicitly prohibited by the
Act.

Section 704(a) leaves no doubt that Congress did not intend to occupy the entire
field of regulation that might pertain to wireless telecommunications. but rather defined
very closely the limited a,ea in which the FCC. carrying federal law into practice, might
pre-empt state and local authority by reguletion. The further pre-emptions requested in the
above-mentioned dockets, if adopted. would suggest an atteck on the doctrine of
concurrent powers by asserting, in effect, that state or local sovereignty may be nullified
by federal regulatory agencies. Such erosions of local sovereignty as the requests in the
above dockets propose would be deeply resented by Cabot landowners. who may consent.
by the ballot, to surrender many prerogatives of ownership for the general welfare but will
resist being compened to further surrender such prerogatives for the advantage of private
corporations. It is very difficult for us to imagine why the FCC would wish to raise this
incendiary issue.

Pre-emption of State and local zoning and 'and use restrictions in the siting,
placement and construction of personal wireless communication service facilities.
broadcast station transmission facilities or mobile radio service transmitting facilities would
also involve the FCC in rewriting state and local land use and environmental protection
laws, an area which lies beyond Its jurisdiction. In particular, such pre·amption would
undermine Varmont's major environmental and land use law. Act 250. The Town of
Cabot, which in its municipal construction projects is bound by the permitting requirements
of Act 250, relies on Act 250 as an essential regulatory tool to protect the quality,
wholesomeness and beautY of its hills, woods, and streams. Agriculture remains the basis
of our local economy. and we hll\le a vital interest in the effectiveness of Act 250. which
supports our municipal land use ordinences.

Like other rural municipalities around Vermont. Cabot (population 1.043) creates its
locel zoning ordinances by slow democratic process. Proposed ordinances originate in a
Planning Commission, but citi%ens may oornpal planners. by petition, to consider proposals
generated at the grass roots. The Planning Commission passes its recommendation to the
Selectboard, which decides whether to place proposals before the voters at an annual or
special Town Meeting. Municipalities are chartered creations of the Vermont Legislature,
hence their authority to enact ordinances is closely described in statute. but, within those
limits, the people themselves have the last word. Thus. our land use regulations truly and
directly express the popUlar will. Decisions about how best to preserve our local rural
areas and regulate what is local commerce are best made by this local process, not by
Washington. To nullify our ordinances without cause or explanation, for no discernible
public benefit. to accomplish no great national goal. to fulfill no Constitutional



8025532423 TOWN OF CABOT PAGE 04

Notice of Proposed Rulemaking
WT Docket No. 97-182: MM Docket No. 97-192; ET Docket No. 93-62
Formal Filing of Comments by Town of Cabot, VT Sel.ctboard

3

responsibilit'!. and at the sale behest of private corporations will only se8m profoundly
disrespectful of our democfetic traditions. Some might ask where such nullification might
end.

The Cabot Planning Commission is presently considering a zoning ordinance
pertaining specifically to personal wireless communications facilities. We are attempting in
good faith to balance the need. of a rapidly expanding industry with the desire of our
township to retain its agricultura' character and scenic beauty. In the process, we are
educating ourselves, adaPting to the exigencies of a new era, and, at the 8ame time,
reaffirming what we most value in our community. in our corner of the world. Democracy
lives and breathes in such a process. Why would anyone wish to interrupt it?

The wireless communications industry has the same rights, advantages and
privileges as any other commercial entity in Vermont. There is no reason to give them a
super-privilege. To do so would completely relieve the industry of aU obligations to the
local populations in whose midst their facilities would be sited and whom, moreover. they
profess to serve by those facilities. The industry, unbridled. has the potential to make a
shambles of decades of conscientlol,ls planning. Tha present topic ganerating controversy
in Cabot, the siting of a tower, requires a balance between industry needs and community
needs. Many of the innovative and non-intrusive methods of siting broadcast facilities are
the result of industry officials and local regulators working together. In the absence of
state and local regulation. the industry would be conducting its business without factoring
into its cost-benefit analysas the Impact of its facilities on the local landscape. economy,
environment and population. We cen think of no other industl'y permitted to operate in this
fashion.

We cannot understand why the FCC should contemplate further pre-emptions that
would exceed its Congressional al,lthorization, damage our environmental protection laws
and threaten the integrity of our grass-roots democracy when any such action is clearly
unnecessary. in light of the successful deployment of personal wireless service facilities
t.hroughout Vermont and in the rest of the country. to which 10CBI zoning ordinances have
presented an inconvenience. perhaps, but no impediment. The inconvenience
notwithstanding. telecommunications providers have succeeded in complying with state
and local laws, and stete and 10CBl officials have succeeded in carrying out their duties
within the limits set by existing federal regulations. The pre-emptions requested in the
above-named dockets. in particular a rebuttal presumption of compliance, would amount to
self-certification by wireless service and other communications providers, ending the role
of local regulators and terminating what has hitherto proven to be a productive
collaboration between public and private sectors. Why would anyone wish to replace
effective co-operation with a peremptory mandate that can only generate suspicion and
animosity?

Our State and local zoning. land use and environmental laws have succassfully
balanced commerce and conservation. enabling private business to prosper lind grow
while, st the same time, pl'otecting the very features of Vermont life that make the state
attractive to new enterprise .- among them the beauty and tran~uility of our rural areas.
The pre-emptions already provided by the Telecommunications Act of 1996 seem to us
sufficient to ensure that personal \/\fireless telecommunications providers will have ample
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opportunity to serve our community without undue or unfair hindrance. Further pre­
emption, however, would call into question our right to pa"icipate in shaping the destiny of
our own community. That is not 8 prospect we can accept without protest end challenge.
and we urge the FCC rejeet requests to further pre-empt state and IOCBI laws with respect
to personal and other wireless telecommunications service providers.

R.D. Eno, hair

~"YGOCh.V
-~a~ -
-~~ik. Cookson



8Ifcre the

FIIdnI Communicationl Commillian

W8Ihinpn D.C. 205&4

In the matW of:

WT Docket No. 97-112

MM Daetet No. 97-182

ET Doctet No. 9M2

AM-Gn

A8pIy Met Comment to Propalld RuiemMing

Rogw and LcrindI KncMIIon

ThisIIe Hill Roed

Riel Box 767

Mlrlhfield VT 05658

We •• Roger and laindl Knowttan. Roger was bern end railed in V.mom.
end since 0l.I' maTiage we have Ived fa' len yen in Cenhi V.mant. We 0fIM 65

aa"ft on ThiIde HI Road in Clbat , V.mont . a4acent to 1he lend of Kenneth end

Otani Klinger who have leased • lWo-aae •• to Bel A_tic NVNEX Mobile (now

BAM) ter the ailing of a commWlieationl tower. Roger.I.ph~ .,d lcrindl is a

regst.ect nine. The TCA 0' 1996 rreernpted My comment we could mete regll"dng

the heahh effects of living 10 dose to a eeIIuI. te.ephone hnsmi_on facility.

l(nowtng that the FCC rl9ltlltel only fer th.mal level e~.. lind not em••ons

does not ~t. CU' ccnceml about he8hh .......

This mall" us an the mare concerned about 1he communialtiClnl N'1cl.Ift"y's



~.. fer the ~_mption of .. slat. end IcaIlend u..r~. This is a state'.

rq,ts.... Wuhington cennot a-.Jme to be ...litive to the V81u.. and condtions

at i-..e in every Cbe in 8WI') loca1Ion llaQllt 1tHt COU'*Y wh.e an lPPIic:ation is

submitted fer anoth.. communiC1ltion, taw.. We believe that 1he Constitution of the

United San.. ne• .,YiIicned n« cid it provide far a fel'm of F..eIiam 1hat would

place con.-01 0_ lcal and land u. planning and zoning ieaJes in the hW'lds of a

f..11 agency in W~on.

We r.... that the FCC dec:lne to fu"Itw preempt tIIa'e WId locaIlaw&

PII1aining to pereonal ....... taditi. end III o1h« troackut t.di1ies and

1ilin9l.

V.monr. Ad 250 has hieteriCllly proven tr~ thelalt 25~. that the

J*h to economic P"0II*it)' is thr~ bIII.nced enwonmentlll ~OIection, not the

pr_mption of euch potec:tion.

Any fw1h. poeemption will undlrmine Act 250 ..d IoceI envranmentll

protection.

No b1tw p-eemption il WWTMted • evidenaJd by 1he aaee-fuI dIpIoyll*1t

of pwsonal .eIess .-vic.. in V.mont, .,d wound 1he eounty. In a 1195 Am.-ican

Planning A..aa1ian N"Iey. it il noted that undlr anent regulation 92% of

appicatiane f~ PWSF t~ lit••• gven IPP'0•.

In_ead of U1h. preemplion, "e FCC IItIoWd 1IIocat• ...,. tom the billion. of

dalla"s it hila received from lic.l. f.. and audions to adcItianll r....ces tel'

eciJc:ation Ind "lining at the lIIte and local level with reglrd to pnanal wi'eIess

.-vice faditi...

The FCC should not enticipIt."at Ita,. and IocIIIand u. IUthc:ritie8 will fail

to reasonably and taithfuly~ aut1h. abligl1ionl under fedIrIi 1M.

Pt...t FCC p'eemption ad&t_ heallh c:onca"TI. by ccnt'OIIing fa"

expolU" not emissions. A licen.. mid'l simply be rlK1Ui'tId to post signs cs erect
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ferae ..ound ~ microwave 1r-.ni8licrt fac:IIy to keep th. public: ••• dance. The

new NeRP ....dIr~, Iik. the ANSIIIEEE ...... a.fcra, aiculata only fCl' th«maI

expoua. le9tilMte quedana Ibout tang-t«m, low tevel ...... retnBin

urtedctlJud. lJrIdIr Acr2S0 It i. the 1IPPIcInt'l blldin of proof to demon...... RFA

~. Doatment81ian indudle FCC Been.,~ 1Ip8Ciftadiona. and

teatimony by applicant'... tlChnk:iln. Opponents •• allowed to come fcrwwd wi1h

evidence to demon"a non~.. The FCC Ihould not adapt eny rules that

woukt undermine ACT 2SO'. rtcP'ement that an lPPIk:8nt demonstrate that its praiect

comph&with~. The FCC pro'- 10C8IiIiee witt no mechenism to monitCW'

fac:ilhils aft.- ..COhsWdion .,d .ven aft. fuUa rnocIficIticna. The FCC mull not

allow what would amount to • 1IIf-ar1ific:a1ian p-oca•.

Any rule which is ldap1ed by the FCC mull not hindlr InY citiz.... pII1idpItion,

Th. FCC IhouId not a.a bIrrin to citizen pa1icipetian t CI" the ptrticipation of 1he

authcrity ... ruling is being chlilenged.

A tower on the haizon i. c:IeIrty not in hIrmony witt the 111111 nable of

V.mont. 8nd ill, .......«., by d8fintti0n, "'an "It irnpK1." But is ita .....

impac:t 10 det'imenhtl to 1he aeIthe1ics of the ••• IS 10 be iUdged "an uncbt adY..

i"'P'-ct?" This W'''- t:M only be found at the IOCII end ... level. Waehington

eannot~me to m.a1hia type of judgment fer V«mont CI' "Y ott. stat•.

Dilled at C8boI. v.mont. tie ad day of Od.... 1997

~LA~~
RagIr H. Knawllan

~.44~~'
lClrindl A. KncMiton

Memblr. of 'Thistle Hill~ AIMee


